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STATEMENT OF QUESTIONS PRESENTED 


I. Whether a person who is committed to st. 


Elizabeths Hospital pursuant to Section 24-301, 
District of Columbia Code, has a judicially Sosniasbie 
right to receive treatment. 

II. Whether a person who is not receiving 
treatment can be kept in custody in St. Elizabeths, 

III. Whether, on the record below, the judge 
erred in concluding that "environmental therapy" was 
treatment for Appellant. | 

IV. Whether the Appellant's unrebutted allega- 
tion that his petitions and other papers directed 5 the 
courts were screened and delayed unnecessarily by Hospital 
authorities states a ground for the issue of a writ of 


mandamus. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


(b) Access to the Courts 


(c) The Judge's Findings of Fact and Conclusions 
of Law----rrr-m ta tataaetetaal 


CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
INVOLVED--------n nen nnn 


STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
I. UNDER THE APPLICABLE STATUTE, THE DECISIONS 
OF THIS COURT, AND THE CONSTITUTION, APPELLANT 


HAS A RIGHT TO RECEIVE ADEQUATE TREATMENT FOR 
THE MENTAL ILLNESS FOR WHICH HE WAS HOSPITALIZED 


The Applicable Statute 


Judicial Decisions and Constitu- 
tional Requirements 


The Adequacy of Treatment 

Consequences of Failure to Treat 
THE JUDGE'S FINDINGS IN RELATION TO THE 
TREATMENT QUESTION ARE INSUFFICIENTLY 
SUPPORTED ON THE RECORD BELOW---- corer rrr 


A. The Inadequacy of the Proceeding Below 


B. The Evidence Below 


III. THIS CASE SHOULD BE REMANDED WITH INSTRUC- 
TIONS TO SCRUTINIZE CLOSELY THE CLAIM THAT 
APPELLANT'S MERE EXPOSURE TO THE ENVIRON- 
MENT OF JOHN HOWARD IS ITSELF ADEQUATE 


It Is Generally Expected -- by Congress, 
by the Courts, and Within the Psychiatric. 
Profession -- That the Treatment Adminis- 
tered Will Be Specifically Tailored to the 
Mental Illness of the Patient 


B. Commitment toa Mental Hospital in Itself 
Has Anti-Therapeutic Effects 


MEASURED BY THE APPROPRIATE STANDARD -- 
RESPONSIBLE OPINION WITHIN THE PROFESSION 
-- EXPOSURE TO THE ENVIRONMENT IN JOHN 
HOWARD IS NOT SUFFICIENT TREATMENT FOR 


Proponents of Environmental Influence 
Make Very Limited Claims as Regards 
Therapeutic Efficacy 


It Appears from the Record Below that 
the Environment of John Howard is at 
Cdds with the Therapeutic Environment 
Prescribed in Current Psychiatric 
Literature 


THE UNREBUTTED TESTIMONY OF APPELLANT THAT 
THE HOSPITAL SCREENED AND DELAYED UNNEC- 
ESSARILY HIS PETITIONS AND MOTIONS TO BE 
FILED WITH THE COURTS STATES A GROUND FOR 
THE ISSUANCE OF A WRIT OF MANDAMUS 


CONCLUSION 
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JURISDICTIONAL STATEMENT 


This is an appeal from an order of the District Court denying 


the relief requested by Appellant in his petition for a writ 

of habeas corpus and a writ of mandamus, and remanding 
Appellant to the custody of Appellee. Tuvisdictios in the 
District Court was based upon the provisions of D. C. Code, 
Section 16-1901 (1961, Supp. V), 28 U.S.C. § 2255, and 28 U.S.C. 
§ 1651. This Court has jurisdiction of this appeal under 28 


U.S.C. § 1291. 


STATEMENT OF THE CASE 


Appellant Arnold N. May was committed to St. Elizabeths 
Hospital on October 3, 1962, by order of the United States 
District Court for the District of Columbia, after having 
been found not guilty by reason of insanity on charges of 
assault with a dangerous weapon, carrying a dangerous weapon 
and assault with intent to commit robbery. (Criminal Case No. 
384-62). All charges grew out of an attempted drug store 
robbery. Appellant was diagnosed by the St. Elizabeths staff 
as suffering from Schizophrenic Reaction, Chronic Undifferenti- 
ated Type. 


Since October 3, 1962, with the exception of a two- 


month period in 1965, Appellant has been confined to the John 
* 


Howard Pavilion at St. Elizabeths (hereafter "John Howard"). 
John Howard is St. Elizabeths' maximum security service. 


Its population is largely made up of persons whose confinement 


po ee 
*/ In September, 1965, Appellant was transferred from John 
Howard to a different service. Shortly thereafter, during 
an authorized trip to Baltimore, he eloped and went to 
Florida, where his family was living. He remained there 

for several weeks, gainfully employed and an orderly member 
of the community, until he was apprehended and returned to 
St. Elizabeths on November 3, 1965. He was then returned to 
John Howard where he has been ever since. 


= 


grows out of criminal proceedings. Operated as a self- 
contained unit, it has rigid security gececuae comparable 
to a prison. Patients dontined therein do not leave the 
building and its enclosed exercise yard, except for major 


medical treatment which cannot be handled in the building's 


medical facilities. As of September, 1963, there were 


approximately 395 patients in John Howard. By calculation 
of Dr. Dale Cameron, the Superintendent of St. Elizabeths, 
the doctor-patient ratio in John Howard would permit the 
doctors to spend approximately thirty minutes per week per 
patient; this calculation does not take account of the sub- 
stantial amount of time that the doctors on that service 
spend ae an testifying in court and preparing such 
testimony. _ 

Petitioner's pro se filing with the District Court was 
denominated a Petition for a Writ of Mandamus. The hearing 


judge, assuming that Appellant was "not a Latin scholar" 


*/ Hearings on H.R. 9072 before the Ad Hoc Subcommittee on 
St. Elizabeths Hospital of the Committee on Education and 
Labor of the House of Representatives, 88th Cong., lst Sess., 
pp. 47-48 C1902) 


x / Ta. at 27, re See Jackson v. United States, 336 F.2d 
“579, .583, n. 5 (opinion concurring in part and dissenting in 
part) (1964). 


(Tr. 3), treated Appeliant's petition as a petition for a 
writ of habeas corpus and a writ of mandamus. The issues 
raised by the petition were (a) whether he was receiving 
adequate treatment; and (b) whether the administrative 
practices of St. Elizabeths impaired Appellant's access to 


the courts. 


(a) The Treatment Ouestion 


The primary focus of the hearings was on the question 
of treatment. Before any testimony was heard on this subject, 
the hearing judge made the following statement, which sub- 
stantially shaped the testimony and limited its scope: 


"The Court is not trained in medicine or psychiatry 
and the Court is certainly not going to tell these 
psychiatrists how a patient who is properly committed 
to St. Elizabeths, and who does not challenge the 
legality of his continued confinement there, how he 
should be treated. That is a matter for expert 
judgment, expert skill and so forth. I don't think 
that habeas corpus reaches that unless it is plain 
that the treatment given is nonexistent." (Tr. 11.) 


Appellant then testified that he had not received 
treatment during his confinement in John Howard (Tr. 14). 
When asked to describe hospital life, Appellant stated: 

"Well, generally it's leisure time, of looking 
at TV, reading newspaper, attending O.T. foccupa- 
tional therapy] shop, when the opportunity arises; 


wood-working shop. And this is about the extent.” 
(Tr. 14.) 


He stated further he had not had any medication or consultation 
with a doctor since October, 1965. 

The Assistant United States Attorney attempted to 
establish that Appellant participated in other therapeutic 
activities. Appellant stated: 

"Well, if you are going to label that as 
therapy, I attend the movies. In the summer 
time when they have the yard open I go outside 
in the yard. It is approximately once a day." 
(ire 164) 
It was also established that Appellant engaged in "recreational 
therapy" and attended dances and Gavel Club meetings (Tr. 15-17). 

Appellant testified that for about six months of the 
four and a half years of his confinement he had been in group 
therapy (Tr. 16). The group therapy was conducted by a 
psychologist and ended on March 2, 1965, more than eleven 
months before the hearing below. Hospital dacords reflect 
that Appellant was regarded by his therapist as "a willing 


and cooperative member" of the group, who made efforts "to 
P P 


look honestly at his problems" and "made worthwhile contriby- 


tions to the group." (Hospital Records, 507 Report, March 2, 


1965). Since the termination of that therapeutic group, 


Appellant has made numerous requests for treatment (Tr. 16). 


Dr. Straty H. Economon, Appellant's ward administrator, 


testified that Appellant was receiving treatment (Tr. 19-20). 


He placed primary emphasis on the fact that the environment 
in John Howard is in itself "a therapeutic environment." 

(Tr. 20). He stated that John Howard is a community in which 
Appellant is supervised by psychiatrists and psychiatrically 
trained personnel, Ibid., and that all the facilities of John 
Howard are available to Appellant (Tr. 21). 

Pr. Economon further testified that he had seen Appellant 
approximately once monthly since last November (Tr. 24). When 
asked on cross-examination who discusses Appellant's problems 
with him, Dr. Economon stated: 

"Mr, May is an old hand in John Howard. He knows 
just as well as I do what is available to him. 

. . . Jn terms of discussing his problems there, 
they have been discussed to some extent with 
myself, to some extent with the ward staff, and, 
hopefully, to some extent with his fellow 
patients." (Tr. 24.) 

Dr. Economon stated that environmental therapy was the 
only treatment known to the psychiatric profession for the 
treatment of Appellant's mental illness (Tr. 25). He stated 


bd 
that "basically it's up to Mr. May." Ibid. 


*/ The Hospital record reflect that Appellant was regarded 


[footnote continued on following page] 
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(b) Access to the Courts 
In his notarized petition, Appellant alleged: 


"The petitioner states that he is being 
deprived of his legal rights by the respondent 
who is acting in an unlawful manner by ordering 
the petitioner to forward any petitions, motions, 
etc. to him for examination, approval or 
disapproval, before the petitioner is able to 
have the [aforesaid] petitions, motions, etc. 
notarized by one of the two notary publics 
who notarize papers for patients where the 
petitioner is confined." 


Appellant alleged further that the respondent's administrative 
practices led to "undue delays in filing his legal papers to 
the Courts for as long as two weeks or more at any given time." 
Finally, he urged that petitions and motions should aot be 
delayed, screened or denied by anyone but courts or notary 
publics. 


In its Return to Order to Show Cause Why Writ of Habeas 


Corpus Should Not Issue, the Superintendent of the Hospital did 


not deny any of the above allegations of Appellant. 


[footnote continued from preceding page] 


as a "very sincere person", noteworthy for his "hard work" 
and "intellectual curiosity", in particular, for his 
"persevering at great length in trying to get an education." 
Hospital Records, letter from Dr. Owen and Mr. Eisele of 
June 18, 1963. Similarly, a "high degree of motivation 
toward self-help in his own rehabilitation" was noted in 

the hospital records. He was "not afraid to do a little 
work in his own behalf."' Hospital Records, July 12; 1963. 


At the hearing Appellant's counsel put the issue in 


the following words: 


"Are they [the Hospital staff] being capricious 
and arbitrary in what they are doing and are 
they denying him [Appellant] a right to file 
these papers and have access to the outlets of 
our courts?" (Tr, 10.) 

Appellant testified on this point: 


been detained in some 
wo weeks. I was 


The government did not put on any testimony relating 
to this question. 


(c) The Judge's Findings of Fact and Conclusions of Law 


On the treatment question, the hearing judge stated: 


d that 
condition has improved 
as a result of that treatment." 
The hearing judge made no specific finding on Appellant's 
allegations that he was being denied free access to the courts 


and that his Papers were being screened and delayed unneces-~ 


Sarily, 


Appellant's petition was dismissed, the writ dis- 


charged, and the Appellant remanded to the custody of the 


Appellee. Appellant is now in the custody of Appellee. 


On February 11, 1966, Appellant filed, pro se, a 
Notice of Appeal in the District Court. Leave to appeal 
without prepayment of costs was granted on February 18, 1966. 

By order of May 5, 1966, this Court denied Appellant's 
motion for the appointment of counsel, citing Stewart v. 
Overholser, 87 U.S. App. D.C. 402, 186 F.2d 339 (1950). 
Judge Wright dissented, stating in part: 

"This case raises questions related to 

the right of persons in mental institutions 

to treatment. The extent to which treatment 

must be afforded has become both a medical, 

e.g., Birnbaum, Some Comments on "The Right 

to Treatment," 13 Archives Gen. Psych. 34 

(1965), and a legal, compare Rouse v. Cameron, 

No. 19,863, and Millard v. Cameron, No. 19 

584 (both pending in this court), issues of 

great importance and complexity." Order of 

May 5, 1966 (dissenting opinion), p.- 2. 

Appellant sought en banc reconsideration of the 
denial of his motion for appointment of counsel. By 
order of June 30, 1966, the Court vacated its Order of 
May 5, and appointed Appellant's present counsel. Appel- 


lant's petition for rehearing en banc was thereafter denied 


as moot. 


At the hearing Appellant's counsel put the issue in 


the following words: 


"Are they [the Hospital staff] being capricious 
and arbitrary in what they are doing and are 
they denying him [Appellant] a right to file 
these papers and have access to the outlets of 
our courts?" (Tr. 10.) 


Appellant testified on this point: 


"My legal papers have been detained in some 
instances as long as two weeks. I was 
ordered for any legal papers to be sent to 
the staff for approval or disapproval or 

to be notarized by the ward personnel, on 
Ward 5 where I am confined." (Tr. 5.) 
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The government did not put on any testimony relating 


to this question. 


(c) The Judge's Findings of Fact and Conclusions of Law 
On the treatment question, the hearing judge stated: 
"I find, on the basis of the testimony of 
the staff psychiatrist from Saint Elizabeths 
Hospital, that the petitioner is presently 
receiving treatment at the hospital and that 
the petitioner's mental condition has improved 
as a result of that treatment." 
The hearing judge made no specific finding on Appellant's 
allegations that he was being denied free access to the courts 


and that his papers were being screened and delayed unneces- 


sarily. 


Appellant's petition was dismissed, the writ dis- 
charged, and the Appellant remanded to the custody of the 
Appellee. Appellant is now in the custody of Appellee. 

On February 11, 1966, Appellant filed, pro se, a 
Notice of Appeal in the District Court. Leave to eppeal 


without prepayment of costs was granted on February 18, 1966. 


By order of May 5, 1966, this Court denied Appellant's 


motion for the appointment of counsel, citing Stewart v. 
Overholser, 87 U.S. App. D.C. 402, 186 F.2d 339 (1950). 
Judge Wright dissented, stating in part: 


"This case raises questions related to 
the right of persons in mental institutions 
to treatment. The extent to which treatment 
must be afforded has become both a medical, 
e.g., Birnbaum, Some Comments on "The Right 


to Treatment,'' 13 Archives Gen. Psych. 34 
(1965),-and a legal, compare Rouse v. Cameron, 


No. 19,863, and Millard v. Cameron, No. 19 
584 (both pending in this court), issues of 
great importance and complexity." Order of 
May 5, 1966 (dissenting opinion), p. 2. 


Appellant sought en banc reconsideration of the 
denial of his motion for appointment of counsel. By 
order of June 30, 1966, the Court vacated its Order of 
May 5, and appointed Appellant's present counsel. Appel- 
lant's petition for rehearing en banc was thereafter denied 


as moot. 
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CONSTITUTIONAL PROVISIONS, 
STATUTES AND RULES INVOLVED 


THE CONSTITUTION OF THE UNITED STATES 


ee ee 


A. 


B. 


Fifth Amendment: 


"No person shall . . . be deprived 
of life, liberty, or property, without 
due process of law; ... ." 


Eighth Amendment: 


"Excessive bail shall not be required, 
nor excessive fines imposed, nor cruel and 
unusual punishments inflicted." 


STATUTES 


A. 


Title 24, Section 301(d), District of Columbia 
Code (1961), provides: 


"(d) If any person tried upon an indictment or 
information for an offense, or tried in the 
juvenile court of the District of Columbia for 
an offense, is acquitted solely on the ground 
that he was insane at the time of its commission, 
the court shall order such person to be confined 
in a hospital for the mentally ill." 


Title 21, Section 562, District of Columbia 
Code (1961, Supp. V), provides: 


"A person hospitalized in a public hospital 
for a mental illness shall, during his hospital- 
ization, be entitled to medical and psychiatric 
care and treatment. The administrator of each 
public hospital shall keep records detailing 
all medical and psychiatric care and treatment 
received by a person hospitalized for a mental 
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Zllness and the records shall be made available, 
upon that person's written authorization, to his 
attorney or personal physician. The records 

shall be preserved by the administrator until 

the person has been discharged from the hospital." 


III. RULES 


Rule 8(d), Federal Rules of Civil Procedure, provides: 


"Effect of Failure to Deny. Averments in 
a pleading to which a responsive pleading is 
required, other than those as to the amount of 
damage, are admitted when not denied in the 
responsive pleading... ." 


STATEMENT OF POINTS 


I. PERSONS COMMITTED TO ST. ELIZABETHS HAVE 
A JUDICIALLY COGNIZABLE RIGHT TO RECEIVE TREATMENT. 
THE TREATMENT MUST BE APPROPRIATE, I.E., OF A KIND 
WHICH IS ADVOCATED BY A RESPONSIBLE . SEGMENT OF THE 
PSYCHIATRIC PROFESSION. 


II. PERSONS COMMITTED TO ST. ELIZABETHS CANNOT 
BE CONFINED UNLESS THEY ARE RECEIVING APPROPRIATE 
TREATMENT. 


III. ON THE RECORD BELOW, IT IS NOT SHOWN THAT 
APPELLANT, WHO IS RECEIVING ONLY "ENVIRONMENTAL THERAPY," 
Is RECEIVING ADEQUATE TREATMENT. 


IV. APPELLANT'S UNREBUTTED PLEADINGS AND 
TESTIMONY THAT ST. ELIZABETHS' STAFF IS IMPAIRING HIS 
ACCESS TO THE COURTS STATES A GROUND FOR THE ISSUANCE 
OF A WRIT OF MANDAMUS. 
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SUMMARY OF ARGUMENT 


I. Any person confined to St. Elizabeths has 

a right to receive treatment. Section 21-562, District 
of Columbia Code, states in unmistakably clear Language 
that each such person is "entitled to medical and 
psychiatric care and treatment.'' The decisions of this 
court have upheld involuntary confinement, under Section 
24-301, but always on the basis that treatment was being 
afforded. Hough v. United States, 106 U.S. App. D.C. 192, 
271 F.2d 458 (1959); Ragsdale v. Overholser, 108 U.S. App. 
D.C. 308, 281 F.2d 943 (1960). In Darnell v. Cameron, 

U.S. se D.C. ss 348 F. 2d 64 (1965), this 
Court eacountsed that confinement under this section 
without treatment would raise substantial constitutional 
questions. Appellant contends that confinement without 


treatment is tantamount to imprisonment. Therefore, it 


constitutes a deprivation of liberty without due process 


and the infliction of a cruel and unusual punishment. 


See Robinson v. California, 370 U.S. 660 (1962). If 


Appellant is found not to be receiving treatment, a 


court should order the Hospital to begin to treat him 
or to release him to the commumity. 

Il. The court must consider the adequacy of 
treatment afforded. Inappropriate treatment is no 
different from a lack of treatment. The legislative 
history of Section 21-562 indicates that it was intended 
to assure adequate ehactnents The job of determining 
the adequacy of treatment is not foreign to the courts. 
Borrowing a principle from the malpractice cases, the 
courts should ascertain whether Hospital practices 
follow therapeutic practices prescribed by a responsible 
segment of the psychiatric profession. If they do not, 
adequate treatment is not being afforded. Another 
source for judicial standards of adequate treatment are 
the standards established by professional groups for 
the regulation of their own members. The courts need 


not choose among competing therapies or review the 


day-to-day conduct of the Hospital's affairs. 


III. The hearing below, involving the treatment 
of a mental patient, was not strictly an adversary 


proceeding. Lake v. Cameron, No. 18,809, decided 


May 19, 1966 (en banc) (D.C. Cir.), p. 7. Upon 
Appellant's allegation that he was not receiving pe 
treatment, the hearing judge had an obligation to 
assure that the matter of treatment was properly 
explored and considered. In failing to do so, and 

in foreclosing inquiry into the adequacy of treatment, 
he committed error. 

IV. The government's single expert witness 
testified that Appellant was receiving treatment by 
virtue of living in the therapeutic environment of 
the John Howard Pavilion. The bases for his conclusion 
that this environment is therapeutic for Appellant were 
not stated. The psychiatrist's bare conclusion that 


this environment is therapeutic is not a sufficient 


basis for the judge's conclusion that Appellant was . 


receiving treatment; much less would it be a basis for 
the conclusion that Appellant was receiving adequate 
treatment. 

V. This case should be remanded to the District 
Court with instructions to scrutinize closely the Hospital's 


claim that mere exposure to the John Howard envirorment is 
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adequate treatment. It was the intention of Congress 
in passing Section 21-562 that specific treatment, 
directed to the mental patient's illness, be provided. 
This Court has made clear its expectation that specific 
therapy should be provided to patients committed under 
Section 24-301, tailored to the individual needs of the 
patient. The courts should not be quick to accept a 
therapeutic doctrine which suggests that all mental ill- 
nesses should be treated by the same highly generalized 
technique. The courts should also take note of the fact 
that compulsory hospitalization, in itself, is generally 
thought to have substantial anti-therapeutic effects. 
VI. The environment of John Howard differs 
sharply from the environment generally regarded as 
therapeutic within the psychiatric profession. There 
is an area of consensus as to the basic characteristics 
of a therapeutic environment: active staff efforts to 
turn the patient's daily experiences on the ward into 
therapeutic learning experiences; a blurring of staff 
role definitions; freeing of communication; strong 


emphasis on patient self-responsibility. These 


characteristics relied on by partisans of the therapeutic 
environment were either contradicted or ignored in the 
description of the environment of the John Howard 


Pavilion. These apparent disparities should be fully 


explored on remand. Moreover, it should be noted that 


proponents of the environment as a therapeutic device 
make very limited claims for its efficacy, viewing: it 
basically as a context for other therapies. 

VII. dpoeivens alleged in his petition and 
later testified that the Hospital staff was hampering 
his access to the courts by screening and delaying 
unnecessarily petitions and other papers he wanted to 
file. These allegations were never denied by the 
Hospital. If true, they quite clearly state a ground 
for the issue of a writ of mandamus. Therefore, the 


judge's refusal to issue the writ was reversible error. 


ARGUMENT 


I. UNDER THE APPLICABLE STATUTE, THE DECISIONS OF THIS 
COURT, AND THE CONSTITUTION, APPELLANT HAS A RIGHT 
TO RECEIVE ADEQUATE TREATMENT FOR THE MENTAL ILLNESS 
FOR WHICH HE WAS HOSPITALIZED. 


An underlying assumption of the verdict not guilty 


by reason of insanity, authorized by Section 24-301 of the 
District of Columbia Code, is that the person acquitted by 
reason of insanity is suffering from an illness and should 
be sent to a hospital; there he is to be a patient and 
receive appropriate treatment from doctors specializing in 
mental illness. It is, further, necessarily assumed that 
the patient's sickness requires specific treatment, not the 
kind of general rehabilitation available in a jail. 

These basic assumptions are reflected in the 
decisions of this court and in the statutes governing the 
care of the mentally ill in the District of Columbia. 

Appellant, now incarcerated in John Howard Pavilion, 
has alleged that he is not receiving any treatment. If this 
is true, his continued detention in St. Elizabeths has no 
lawful justification and, indeed, raises serious constitutional 


questions. If the mental hospital offers no treatment or 


inadequate treatment, the basic therapeutic justification 


for hospitalization is called in question. Incarceration 


without treatment is punishment; and there is no legal 


justification for punishing a person who has not been: found - 
to have committed a crime. 

An editorial in the American Bar hzeocineion 
Journal of May 1960 put the issue in sharp focus: 


"The fact that a person has a mental 
ailment is not a crime. Therefore, if 
anyone is involuntarily restrained of 
his liberty because of a mental ailment 
the State owes a duty to provide for him 
reasonable medical attention. If medical 
attention reasonably well adapted to his 
needs is not given, the victim is not a 
patient but is virtually a prisoner." 

(46 A.B.A.J. 516 (1960).) 


A. The Applicable Statute 
Section 21-562 (1961, Supp. V) of the District of 


Columbia Code provides: 


"Medical and psychiatric care and treatment; 
records. 


"gs person hospitalized in a public hospital 
for a mental illness shall, during his hospitaliza- 
tion, be entitled to medical and psychiatric care 
and treatment. The administrator of each public 
hospital shall keep records detailing all medical 
and psychiatric care and treatment received by a 
person hospitalized for a mental illness and the 


records’ shall be made available, upon that 
person's written authorization, to his 
attorney or personal physician. The records 
shall be preserved by the administrator until 
the person has been discharged from the hos- 
pital." 


This unequivocal statement of the patient's right to treatment 


in the mental hospitals of the District of Columbia reinforces 


this court's previous insistence that incarceration under 

Section 24-301 is justified only if treatment is being given. 
See, infra, pp. 21-22. The legislative history of this 

section reflects the deep concern of Congress that mental 
hospitals were custodial, rather than therapeutic, institutions. _ 
Senator Ervin, the sponsor of the bill, stated: 


"At previous hearings of the subcommittee, 

many witnesses testified to the shocking 

fact that institutionalized patients often 
receive only custodial care. Several experts 
advanced the opinion that to deprive a person 

of liberty on the basis that he is in need of 
treatment, without supplying the needed treat- 
ment, is tantamount to a denial of due process. 
S. 935 embodies provisions which will ameliorate 
this problem whereas existing law makes no 
provision for safeguarding this right." Hearings 
on §. 935 before the Subcommittee on Constitutional 
Rights of the Senate Judiciary Committee, 88th 
Cong., lst Sess., p. 12 (1963). [Hereafter cited 


as Hearings, 1963.] 
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Thus, the right to treatment, recognition of which had been 
forcefully advocated before me Stee es given statutory 
* 
recognition in Section nese” 
B. Judicial Decisions and Constitutional 
Requirements. 


In a number of cases this Court has recognized 
that the purpose of commitment to St. Elizabeths under 


Section 24-301 "is to provide treatment and cure for the 


individual." Hough v. U.S., 106 U.S. App. D.C. 192, 195, 


*/ See especially testimony of Dr. Morton Birnbaum, Hearings 
on Constitutional Rights of the Mentally I1l, before the Sub- 
committee on Constitutional Rights of the Senate Judiciary 
Committee, 87th Cong., lst Sess., pp- 273-305 (1961). Dr. 
Birnbaum has written pioneering articles in the right to treat- 
ment area. See "The Right to Treatment," 46 A.B.A.J, 499 
(1960); "Some Comments on 'The Right to Treatment’, 13 Archives 


Gen. Psychiatry 34 (1965). 


*k/ The right to treatment extends both to eriminally and 
Civilly committed patients. In clear language, the section 
extends its coverage to all persons in public hospitals for 

a mental illness. Where Congress wanted to limit the coverage 

of certain sections of the chapter to civilly committed patients, 
it did so in equally plain language. See, &.g., Section 21- 
561(a), 21-564(a), and 21-565. Furthermore, the suggestion 

that persons hospitalized in connection with criminal proceed- 
ings need not receive treatment raises a substantial constitutional 
question, The statute should be interpreted in a manner to avoid 
doubts as to its constitutionality. 


271 F.2d 458, 461 (1959). In Ragsdale v. Overholser, Judge 
Fahy stated that Section 24-301 


“rests upon a supposition, namely, the 
necessity for treatment of the mental 
conditions which led to the acquittal by 
reason of insanity. And this necessity 
for treatment presupposes in turn that 
treatment will be accorded." 108 U.S. 
App. D.C. 308, 315, 281 F.2d 943, 950 
(concurring opinion) (1960). 


Recently, in Darnell v. Cameron, U.S. App. D.C. 
, 348 F.2d 64 (1965), this Couft stated that the 

“absence of treatment might draw into ques- 

tion 'the constitutionality of thle] man- 

datory commitment section' as applied to 

appellant." 348 F.2d at 67-68. 


Thus, this Court has recognized that the purpose of confine- 


ment under Section 24-301 is treatment and noted the possible 


constitutional objections to the denial of treatment to a 
*/ 
person committed under Section 24-301. 


Appellant contends that confinement without adequate 
treatment in $t. Elizabeths constitutes a denial of his con- 


stitutional rights. In Robinson v. California, 370 U.S. 


*/ While it is true that there is language in some decisions, 
prior to the passage of Section 21-562, which suggested that 
courts would not look to the adequacy of treatment, the Darnell 
case, which states that treatment is a matter which the courts 
should consider, rejects the position that mental hospital 
practices will in no event be considered. Moreover, the 
passage of Section 21-562 adds a material new element to the 
determination. 
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660 (1962), the Supreme Court held that a California 
statute imposing sanctions on drug addicts for their 
addiction violated the Eighth Amendment's ban against 
cruel and unusual punishment. Since insanity is, like 
drug addiction, a status involuntarily assumed, punishment 
of the mentally ill by incarceration without treatment 
violates the Eighth Amendment. See also, Easter v. 
District of Columbia, _U.S. App. D.C. __, 361 F.2d 50 
(1966). Robinson holds that involuntary confinement of 
addicts is permissible, but _only if confinement is for 
the purpose of treatment. Robinson v. California, 370 
U.S. at 665. See Note, 79 Harv. L. Rev. 1288, 1291 (1966). 
In addition, the confinment of Appellant without 
adequate treatment deprives him of his liberty without due 
process. Appellant has not Bech convicted of any crime 
which might justify his present incarceration. In he 


absence of treatment, there is no justification for continued 


confinement. cé. Sas v. Maryland, 334 F.2d 506 (4th Cir. 1964). 


C. The Adequacy of Treatment 
Plainly, in passing Section 21-562, Congress 


intended to assure that adequate treatment be afforded to 


patients in the District's mental hospitals. The Department 


of Health, Education and Welfare expressed its concurrence 

with the bill's objective -- "insuring adequate treatment" 

for patients in meee? hospitals. Hearings, 1963, p. 140 
(emphasis seen The notion that any treatment, even 

though patently inappropriate, adequately discharges the 
hospital's obligation to provide treatment borders on the absurd. 
How, in the end, does inappropriate treatment differ from no 
treatment at all? 

The provisions of Section 21-562 reflect Congress' 
intent that the course of treatment administered in St. 
Elizabeths be open to outside scrutiny. As originally drafted, 
this section would have required monthly reporting of treatment 
to the District Commissioners. See infra, pp- 40-42. This 
provision was dropped and the present provision for inspection 
of treatment records by the patient's attorney or personal 
physician was added to the bill. The change was justified 
as assuring a more effective independent oversight of the 
course of treatment. H.R. Rep. No. 1833, 88th Cong., 2d Sess., 


ees a eee 
*7 St. Elizabeths is an "Sntegral part" of the Department of 
Health, Education and Welfare. Id. at 132. 
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p. 16 (1964). The provision for inspection by the patient's 
attorney suggests that, ultimately, oversight by the courts 
was anticipated. 

The job of determining the adequacy of medical or 
psychiatric treatment is a familiar one to courts and well 
within their competence. The issue has arisen most frequently 
in the malpractice area. Of course, the courts do not purport 
to resolve theoretical disputes between responsible segments 
of the medical profession. The proper approach to such a 
problem was set forth by Dean Prosser: 

“where there are different schools of medical 

thought, it is held that the dispute cannot be 

settled by the law, and the doctor is entitled 

to be judged according to the tenets of the 

school he professes to follow. A 'school' must, 

however, be a recognized one with definite 

principles ... ." Prosser, Torts § 31, pp. 

133-34 (2d ed., 1955). 
Following this principle, the court's responsibility is to 
ascertain whether Hospital practices follow practices pre- 
scribed by a responsible segment of the profession. It cannot 
abdicate all responsibility with the observation that "the 
Court is not trained in medicine or psychiatry." (Tr. 1s)" 
ae eset 
*/ By way of example, in the early part of the nineteenth 
century, Dr. Benjamin Rush, one of the great innovators in 
American psychiatry, was a dedicated champion of such thera- 
peutic techniques of bloodletting, purgatives, emetics and the 
use of machines most frequently associated with the Spanish 


Inquisition. Deutsch, The Mentally I11 in America 72-87 (1937). 
Presumably, such practices, acceptable in 1810, would not be 


One other source of standards of treatment may be 
mentioned. Courts can refer to standards established by pro- 
fessional organizations in the mental health field for the 
guidance of their’ own members. For example, the American 
Psychiatric Association prescribes 1 to 30 as a minimum 
doctor-patient ratio for an intensive treatment service ina 
public mental hospital. Amer. Psychiatric apn? Standards for 
Hospitals and Clinics 61 (1956 ed., rev. fos If a mental 
hospital's staffing does not meet the prescribed standards, 
this is some evidence that the treatment offered by the 
hospital is likely to be inadequate. Dr. Cameren has stated 
that 

"Sf . . . the hospital [has] inadequate 

staff, I suspect that the right to treat- 


ment would be rather illusory... ." 
Hearing, 1963, p. 142. 


*/] The ratio in John Howard is approximately 1 to 50. See 
page 3, supra. 


For a plea for the upgrading of standards within the pro- 
fession, see Bartlett, "20th Century Requirements for State 
Hospitals Joining the Community" (mimeo), soon to be published 
in New Engl. J. Medicine. 


The determination of the adequacy of treatment 
of chronic alcoholics presents a similar problem in ‘the 
wake of Easter v. District of Columbia, __ U.S. App. 
D.C. __, 361 F.2d 50 (1966). Judge Harold H. Greene 
has squarely confronted the issue. He recognized the 
court's obligation to evaluate "the propriety of the 
treatment recommended by the health officials." 3 


District of Columbia v. Walters, et al., Crim. No. 


D.C. 18150-66, etc., decided August 16, 1966 (Ct. of 


Gen. Sess.). After inquiry into the treatment facilities 
for chronic alcoholics at the Occoquan Workhouse, Judge 
Greene concluded: 

"Tt is quite obvious that a facility at 
which these conditions prevail is unsuitable 
for the treatment of chronic alcoholics. In 
all but name it is hardly more than a penal 
institution." Id. at 6. 

This Court has an equal obligation to assure that treat- 
ment facilities and practices in John Howard are 


appropriate for the treatment of the patient's mental 


illness. 


D. Consequences of Failure to Treat 


Appellant has contended in this Court that he 
has a right under the Constitution, the District of 
Columbia Code, and the decisions of this Court to receive 
adequate treatment while confined in St. Elizabeths. If 
these contentions are accepted, a patient must either be 
given treatment or released. 

If a person confined in St. Elizabeths is not 
receiving treatment, the Court should order the Hospital 
to treat him or to release him to the community. There is 
no statutory authority for the confinement in St. Elizabeths 
of a person who is not receiving treatment; this Court 
has never authorized such a procedure; and such confinement 
constitutes a deprivation of liberty without due process 


*/ 
and the imposition of a cruel and unusual punishment. 


*/ The Hospital's obligation to treat persons confined does 
not presuppose that treatment will in every case lead to 
release. Some brain-damaged patients, for example, cannot 
be brought to a level of functioning which would justify 
release, given the present limits of psychiatric skill. 
However, treatment consists of making appropriate efforts 

to permit patients to live the fullest lives possible. 
Dangerous incurables need not be released; but they must 

be treated. 


The courts have the power to make such a release- 


or-treat order; under 28 U.S.C. § 2243, the courts are 
instructed on habeas corpus to “dispose of the matter as 

law and justice require." See Lake v. Cameron, No. 18809, 
dec. May 19, 1966 (D.C. Cir.). The court below morreceiy 
interpreted Appellant's position as not asserting his recovery 
from mental illness as a ground for his release from the 
Hospital. Findings of Fact ¥ 3. But Appellant's position 
should not be taken to imply acquiescence in continued 


confinement without treatment. 


II. THE JUDGE'S FINDINGS IN RELATION TO THE 
TREATMENT QUESTION ARE INSUFFICIENTLY 
SUPPORTED ON THE RECORD BELOW. 


A. The Inadequacy of the Proceeding Below 


This Court has held that "Proceedings involving the 


care and treatment of the mentally ill are not strictly adversary 


proceedings."" Lake v. Cameron, No. 18,809, decided May 19, 1966 
(en banc) (D.C. Cir.), p. 7; Caplan v. Cameron, No. 19,815, 
decided Sept..7, 1966 (D.C. Cir.), p. 2. Thus, the burden of 
proof will not be strictly imposed on the mentally ill petitioner 
in a habeas corpus proceeding with regard to matters more readily 
available to the government. Lake v. Cameron, supra at 7. 

In the proceeding below, the hearing judge made clear 
in advance that he did not want Appellant to develop testimony 
on the adequacy of treatment. Before the Appellant had put on 
any testimony going to this question, the hearing judge stated 
that "the Court is not trained in medicine or psychiatry;" that 
he was "certainly not going to tell these psychiatrists how a 
patient . . . should be treated;" and that his only concern was 
whether "it is plain that the treatment given is non-existent." 
(Tr. 11). By refusing to consider the adequacy of treatment, 


the hearing judge erroneously limited the scope of inquiry and 


foreclosed any effort to show in detail the inadequacy of 


treatment. Moreover, the tenor of these remarks clearly reflects 
the judge's willingness, indeed eagerness, to seize the con- 
clusionary statements of the St. Elizabeths Rukpeuee 

The inadequacy of the record made below is due in 
part to the hearing judge's erroneous refusal to inquire into 
the adequacy of treatment and to his too-great willingness to 
accept the conclusionary assertions of the single government 
witness. 

B. The Evidence Below 

Appellant stated under oath that he was not receiving 
treatment in John Howard Pavilion. He has been aieiacsad by 
the hospital staff as suffering from Schizophrenic Reaction, 
Chronic Undifferentiated Type. He described a daily routine 
of "leisure time" -- of watching television, reading newspapers, 
attending wood-working shop; occasionally a movie would be 
shown or a dance would be held, (Tr. 14-16). He testified 
%7 Contrast the hearing in Paul R. Jones v. Cameron, No. 19,322, 
now pending before this Court. Judge Walsh, dissatisfied with 
the one expert called by the government in a habeas corpus pro- 
ceeding brought by a patient in John Howard, recessed the hearing 


so. that additional psychiatric testimony could be procured 
(Jones Tr. 36-37). 
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that he had not had medication or a consultation with a 
doctor since Gettoer: 1965 (Tr. 14). 

Against this testimony that no treatment was being 
afforded, Dr. Straty H. Economon, Appellant's ward adminis- 
trator, testified that Appellant is receiving treatment. 

In explaining the treatment Appellant is receiving, Dr. 
Economon placed primary reliance on the treatment Appellant 
received simply from living in the "therapeutic environment" 
of the maximum security service of the Hospital (Tr. 20). 

He noted that John Howard Pavilion is a community "supervised" 
by psychiatrists and psychiatrically trained personnel; he 
did not elaborate on the nature of the supervision as it 
related to Appellant. Ibid. He further testified that he 

had aa aerate about once a month since November, 1965 


(Tr. 24). 


*/ While he had some harsh words for the medical model of 
doctor-patient relations (Tr. 20), Dr. Economon used the con- 
ventional terminology, reflecting a medical model, in the court 
below. Thus, he referred to St. Elizabeths as "the Hospital" 
and Appellant as a "patient." This usage might be misleading, 
since it suggests that the present activity in John Howard 
conforms to the medical model in the sense that treatment is 
administered there, But that assumes the answer to the very 
question posed by Appellant. 


It has been suggested that the words "institution" be used 
instead of "hospital" and "inmate" instead of "patient," since 
a person using the medical terminology "can easily be deluded 


into misinterpreting reality." Birnbaum, Hearing, 1961, p. 


279; see also, Maisel, "Review of Strauss, et al, Psychiatric 
Ideologies and Institutions,” 13 Dissent 439 (1966). 
ootnote cont'd on next p 


Dr. Economon stated that all the facilities of 
the John Howard Pavilion were available to Appellant: . 
occupational therapy, recreational therapy, ward meetings, 
the ward milieu. Ibid. But he did not explain the nature 
and therapeutic character of these facilities for Appellant, 
nor did he saeeene that Appellant's access to these resources 
was guided or regulated.in any manner. There is nothing in 


his testimony or in the hospital records to indicate that any 


[footnote continued from preceding page] 
Goffman argues that psychiatrists translate the descrip- 


tion of the hospital environment and activity into euphemistic 
medical terminology to maintain their own sense of their thera- 
peutic role: 


"Regimentation may be defined as a frame- 

work of therapeutic regularity designed to 
allay insecurity; forced social mixing with 

a multitude of heterogeneous, displeased 
fellow inmates may be described as an oppor- 
tunity to learn that there are others who are 
worse off. Sleeping dormitories are called 
wards, this being affirmed by some of the | 
physical equipment, notably the beds, which 
are purchased through hospital suppliers. 

The punishment of being sent to a worse ward 

is described as transferring a patient to a 
ward whose arrangements he can cope with, and 
the isolation cell or ‘hole’ is described as 

a place where the patient will be able to feel 
comfortable with his inability to handle his 
acting-out impulses. Making a ward quiet at 
night through the forced taking of drugs, which 
permits reduced night staffing, is called medica- 
Stone sedative treatment." Goffman, Asylums, 
380-01, 


integrated therapeutic strategy was ever adopted with respect 
to Appellant. Dr. Economon's laissez faire philosophy toward 
the therapeutic facilities is illustrated by his observation 
that: "Mr. May is an old hand in John Howard. He knows just 
as well as I do what is available to him." (Tr. 24). Pre- 
sumably, Dr. Economon also believes that Appellant knows what 
is therapeutically desirable for him. 


Dr. Economon did not explain why the environment of 


John Howard Pavilion was a therapy for oF aa like Appellant, 
* 


suffering from a Schizophrenic Reaction. He does not explain 
why a baseball game or a dance is appropriate treatment for 
Appellant. Why, indeed, is a baseball game called "recreational 
therapy"? How does the occupational therapy shop differ from 
an ordinary woodworking shop? Is training in elementary 
woodworking proper treatment for a schizophrenic who is 

already a highly skilled electrician? Quite obviously, such 
training would never have any occupational relevance. 

*/ Dr. Economon did not suggest how this same environment 
happens to be therapeutic for all of the inmates of John 


Howard, who, for reasons unrelated to therapy, must be held 
under maximum security conditions. 


Appellant's wry remark during cross-examination 
helps put the matter in perspective: 

"Well, if you are going to label that as 

therapy, I attend the movies. In the 

summer time when they have the yard open 

I go outside in the yard. It is approx- 

imately once a day." (Tr. 16). 

The hearing judge eschewed any inquiry into the 
basis of the psychiatrist's conclusions about what is thera- 
peutic. He stated, before hearing testimony on the matter, 
that treatment is "a matter for expert judgment, expert skill 
and so forth." (Tr. 11). He limited his inquiry tothe 
question of whether it is "plain that the treatment given is 
non-existent." Ibid. : 

This Court has held that courts have an obligation 
to look behind psychiatric conclusions. Holloway v. U.S., 
343 F.2d 265, 267-68 (1964); Rollerson v. U.S., 343 F.2d 269 


(1964). Given the Hospital's obligation to provide treatment, 


the court cannot simply leave the definition of treatment to 


“expert skill." Particularly in a proceeding involving the 
mentally ill, the court has an obligation to assure that the 


matters raised are fully ventilated. Lake v. Cameron, supra. 
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It is unlikely that a St. Elizabeths psychiatrist 
will testify that any patient is not receiving treatment. 
Such testimony would involve an admission that the Hospital 
is not meeting its statutory obligation, Furthermore, the 
doctor, having a large stake in maintaining his therapeutic 
role, "cannot easily afford to construe his activity in other 
than medical terms." ~ Goffman, Asylums, 369 ff. (1961). 

The St. Elizabeths psychiatrists have uniformly 
affirmed the therapeutic nature of the John Howard environ- 
ment. All patients in John Howard are exposed to its whole- 
some environment. Since the environment is apparently 


regarded by the John Howard psychiatrists as good for all 


mental illnesses, where the patient requires maximum security, 


they will, presumably, continue to testify that all persons 
confined there are receiving treatment. These considerations 
point up the need for a fuller inquiry into the adequacy of 
treatment. 

In summary, the conclusionary assertion by Dr. 
Economon that ‘life on a locked ward in the maximum security 
service, seeing a doctor once a month, with no provision for 
individualized care and attention on a regular basis, is 


sufficient treatment for Appellant, and, indeed, the only 


oy Swe eee 


known treatment, is not a sufficient basis for the 
*/ 
judge's finding that Appellant was receiving treatment.” 


*/ Two observations of Dr. Economon deserve special note. 
First, he asserted that the "therapeutic community and 
treatment" of John Howard caused Appellant to go from 
active psychosis to excellent contact with reality (Tr. 21, 
24-25). Given the generally recognized difficulty of 
verifying the therapeutic effect of treatment and the 
frequency of spontaneous remissions, Dr. Economon's — 
confidence in the causal link between the John Howard 
environment and Appellant's improvement mist be attributed 
to an excess of enthusiasm for his therapeutic efforts. 


Dr. Economon also testified that the psychiatric pro- 
fession knows of no treatment for Appellant except-environ- 
mental therapy (Tr. 25). There is no indication. why 
insulin, electroshock, drug, individual or group psycho- 
therapy would be inappropriate. 
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III. THIS CASE SHOULD BE REMANDED WITH INSTRUCTIONS 
TO SCRUTINIZE CLOSELY THE CLAIM THAT APPELLANT'S 
MERE EXPOSURE TO THE ENVIRONMENT OF JOHN HOWARD 


IS ITSELF ADEQUATE TREATMENT. 

The court should be slow to adopt the "cheaper 
by the dozen" therapeutic theory urged below by Dr. 
Economon and urged in a number of other cases now pending 
in this Jane Before it accepts this approach, which 
bears such a close resemblance to the custodial care of 
mental patients which Congress has prohibited, it should 
give the new doctrine the most careful scrutiny and demand 
a clear and convincing showing that the environment of 
John Howard is appropriate therapy for particular patients, 
including a presentation of the reasons why the environment 
is considered therapeutic. 

There are several considerations which militate 
against quick acceptance of the therapeutic claims of the 
John Howard staff. The claim that a mental hospital's 
environment is itself a form of treatment is one that is 
easy for a hospital psychiatrist to make and difficult 
*%7 Rouse v. Cameron, No. 19,863; Solomon v. Cameron, 


No. 19,625; Millard v. Cameron, No. 19,584; Paul R. Jones 
v. Cameron, No. 19,332. 


for a patient to disprove. A judicially cognizable 
right to treatment is a hollow right if the patient's 
complaint of lack of treatment can be met in every case 
with the argument of "therapeutic environment." If Dr. 
Platkin's assertion, "Just hospitalization alone in most 
cases has therapeutic value" (Solomon, Tr. 151), is ‘taken 
at face value, the right to treatment is absolutely | 
meaningless. 

Dr. Mauris Platkin has, in Solomon v. Cameron, 


No. 19,625, candidly admitted that the elements of the 


therapeutic environment "are not universal panaceas." 


(Tr. 155). In summary, he stated: 


"They are simply all part of an environment 
designed to make the individual feel that we 
are interested in him, that we want to help 
him, that we want him to feel comfortable, 
and that we want to make available to him 
such things that he needs that are within 
our means financially and otherwise." 

(Tr. 155). 


The mere interest of the hospital personnel 
and their desire to help, while they are praiseworthy 
and might make therapy easier, are not sufficient. Nor 


is patient comfort a sufficient goal in itself. The 
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basic question to be dealt with on remand is whether 


the one need of the Appellant for which he was sent to 

the Hospital -- his need for treatment -- is being met 

by the Hospital. In short, the reasons for the Hospital's 
reliance on the therapeutic quality of the John Howard 
environment to effect a cure of Appellant remain to be 
explained. | 

The following factors, which received scant 
attention below, militate in favor of remand for a full 
consideration of the treatment issue as presented by 
Appellant. 

A. It Is Generally Expected -- by Congress, by 

the Courts, and Within the Psychiatric 

Profession -- That the Treatment Administered 

Will Be Specifically Tailored to the Mental 

Illness of the Patient. 

In his testimony below, Dr. Economon criticized 
the tendency to view institutional psychiatric treatment 
in terms of the traditional doctor-patient relationship. 
(Tr. 20). It seems quite clear that Congress, in passing 
Section 21-562, had this model, or one not radically 


different from it, in mind. The provision of the Section 


relating to records detailing treatment reflects certain 


assumptions about the kind of treatment which would be 
given to the patient. The notion that mere presence, in 
St. Elizabeths is treatment is at odds with the Section's 
express terms and with its legislative history. 

Section 7(b), the precursor of Section 21-562 
in the draft bill introduced by Senator Ervin, required 
the administrator of all mental hospitals in the District . 
of Columbia to submit monthly reports to the District of 
Columbia Commissioners, "giving a detailed account of the 
type of medical and psychiatric care and treatment" given 
to each patient during the preceding month. Hearings, 
1963, p. 5. Quite clearly, the notion of monthly reporting 


of treatment is completely inconsistent with a kind of 


therapy in which the only treatment of the patient is 


the subtle influence of a benign environment. The pro- 
vision was changed in the Act as adopted, to require that 
records be maintained “detailing all medical and psychiatric 
care and treatment." (D. C. Code, § 21-562). This require- 


ment, which involves less paperwork, still presupposes 2 


course of specific treatment that could be “detailed” 
* 


in hospital records. 

The peitades, Ge this Court in the past on the 
medical model is reasonably apparent from a review of 
its decisions. For example, in Rollerson v. United 
States, 119 U.S. App. D.C. 400, 343 F.2d 269, 274 
(1964), this Court, teins extensive psychiatric 
authority, affirmed that "the basic tool of psychiatric 
study remains the personal interview, which requires 
rapport between the interviewer and the subject." 


Individual attention, essential at the diagnostic 


oe SN 
*/ The provision dealing with reports was modified for 
three reasons. Most important, it was urged that the 
submission of monthly reports would "absorb an enormous 
amount of staff time which could be more constructively 
used for the treatment of patients." Hearings, 1963, 

p. 131, testimony of Dr. Dale Cameron; see also, id., at 
76. In addition, it was stated that the District 
Commissioners "would have no use for these reports since 
they do not supervise St. Elizabeths Hospital." Hearings, 
1963, p. 141. Finally, it was asserted that the opening 
of the records to the patient's attorney or private 
physician, as provided by the statute, “would better 
protect the patient.” H. R. Rep. No. 1833, 88th Cong., 

2d Sess., p. 16 (1964). None of these objections suggests 
that the treatment to be administered was of a type that 
could not be reported in a "detailed account." 


stage, is even more important in the prescriptive and 
*/ 
therapeutic stages. 


In Overholser v. O'Bierne, 112 U.S. App. D.C. 


267, 274, 302 F.2d 852, 859 (1961), Judge Burger stated 
that the. Court's Durham decision "contemplated rehabili- 
tation in a medical rather than penal context." (Emphasis 
in original. S75 Reference here to the medical context 
emphasizes the nature of the treatment which the Court 
viewed as appropriate for persons committed ender 


Section 24-301. 


*/ "Psychiatric therapy, geared to the life-histories 

and behavioral needs of specific patients, probably 
requires greater individualization of prescriptions, for 

care for its patients than do the therapies of other 
specialties. . . . [RJoutinization comes less easily in 

the mental hospital or in the psychiatric ward." Smith & 
Levinson, "The Major Aims and Organizational Characteristics 
of Mental Hospitals," in Greenblatt, et al., The Patient and 


the Mental Hospital 7 (1957) [hereafter cited as Patient]. 


**/ Durham v. United States, 94 U.S. App. D.C. 228, 214 
F.2d 862 (1954). In Durham, the Court was presented with 
the notion that there is a dichotomy between "psychiatric 
therapy," on the one hand, and "disciplinary methods and 
rehabilitation," on the other. Supplemental Brief for 
Appellant on Reargument in Durham v. United States at 32. 


The viability of this distinction might now be re-examined. 
See footnote, p. 8, infra. 


The Joint Commission on Mental Illness and 


Health, while recognizing the importance of a therapeutic 


milieu in mental hospitals, stressed the need for 
* 


"individualizing care and treatment." | Furthermore, 
the Commission stated: 
"Helping the mentally ill person is a 


process of discovering how to work with 
the particular person at hand." **/ 


ee ee oes 
*/ Joint Commission on Mental Illness and Health, 
Action for Mental Health, 169, 174 (1961) [hereafter 
cited as Action for Mental Health]. 


*k/ Id., at 191. 


S450 


B. Commitment to a Mental Hospital in Itself 


Has -Anti-Therapeutic Effects. 

It is generally recognized within the psy- 
chiatric profession that there often are substantial 
anti-therapeutic side-effects to involuntary commitment 
to a mental hospital. This anti-therapeutic impact on 
the patient should be taken into account in auaiaeting 
the claim that mere residence in the hospital is suf- 
ficient treatment; Dr. Economon did not discuss this 
matter in testifying on Appellant's treatment. 3 

The hospital environment can induce a new set of 
symptoms -- what has been called a "man-made tacsee? 
And substantial arguments have been made ae hospital 
environment is necessarily ee Dr. Dale 


Cameron, Superintendent of St. Elizabeths, noted that the 


*/ Barton, institutional Neurosis intro., 15-23 (1959); 
Vail, Dehumanization and the Institutional Career, 140-56 
(1966). 


*k/ See, Goffman, Asylums 2; Talbot, Miller & White, 
Some Anti-Therapeutic Side Effects of Hospitalization 
and Psychotherapy," 27 Psychiatry, 170 (1964); Schwartz, 
"what is a Therapeutic Milieu?" in Patient 141. 


hospital milieu, "if improperly constructed... isa 
*/ 
force for remaining sick." Hearing, 1963, p. 146. 
xx / 
Goffman, in his landmark study, documents the 


progressive steps by which the patient 

"| | starts out with at least a portion of 
the rights, liberties, and satisfactions of 
the civilian and ends up on a psychiatric 
ward stripped of almost everything. .- - 
Goffman, Asylums 140. 


In brief, he states: 


"once the [patient] begins to settle down, 
the main outlines of his fate tend to follow 
those of a whole class of segregated establish- 
ments -- jails, concentration camps, monasteries, 
work camps, and so on -- in which the inmate 
spends the whole round of life on the grounds, 
and marches through his regimented day in the 
immediate company of a group of persons of his 
own institutional status. 


"Like the neophyte in many of these total 
institutions, the new inpatient finds himself 


— rane 


*/ See also Denber, ed., Research Conference on Therapeutic 
Community 72 (1960) [hereafter called Therapeutic Community] ; 
Cumming & Cumming, "Social Equilibrium and Social Change in 
the Large Mental Hospital, " in Patient, 50, 55, 62; Smith & 
Levinson, "The Major Aims and Organizational Characteristics 
of Mental Hospitals," in Patient, 3, 4; Action for Mental 
Health 47. 


*k/ This study is of particular relevance in the present 


context since it is based on the author's intensive study 
of St. Elizabeths from 1955-56. Significantly, this period 
was after the announced conversion from a custodial to a 
therapeutic environment. Cruvant, "Maximum Security and the 
Therapeutic Milieu," Mental Hospitals, June, 1952, p. 7. 


cleanly stripped of many of his accustomed | 
affirmations, satisfactions, and defenses, and 
is subjected to a rather full set of mortifying 
experiences: restriction of free movement, 
communal living, diffuse authority of a whole 
echelon of people, and so on. Here one begins 
to learn about the limited extent to which a 
conception of oneself can be sustained when the 
usual setting of supports for it are suddenly 
removed." Id. at 147-48. 


Finally, addressing himself to the kinds of 


claims made by the John Howard staff, Goffman states: 
", . . The hospital itself, apart from the 
therapeutic services administered by its trained 
staff, is said to provide a sense of security for 
the patient (sometimes only to be obtained by 
knowing that the door is locked) and a release 
from daily responsibilities. Both of these 
provisions are said to be therapeutic. (Whether 
therapeutic or not, it is difficult to find 
environments which introduce more profound 
insecurities; and what responsibilities are 
lifted are removed at a very considerable and 
very permanent price.)" Id. at 380. 


Harry Stack Sullivan, acknowledging the importance 
of environment, urges that the schizophrenic be taken from 


the environment in which he became ill "to a situation in 


which he is encouraged to renew efforts at adjustment with 


others."' But he adds: “Certainly, it should not be to a 
large ward of mental patients of all sorts and ages." 


Sullivan, Schizophrenia as a Human Process 285 (1962). 


Ee 


Given the general recognition that the patient's 
milieu may help ox hinder therapy and that the large 
public mental hospital is generally an anti-therapeutic 
environment, the courts should look very closely at the 
claim that the mere environment of John Howard is so 


therapeutic for each particular patient as to satisfy 


the hospital's obligation to treat him. Indeed, it was 


a recognition of the anti-therapeutic impact of the 
custodial institution and a desire to minimize its 

impact which gave impetus to the efforts to develop 

more livable environments in mental hospitals. See, &-£-5 
Greenblatt, et al., From Custodial to Therapeutic Patient 


Care in Mental Hospitals 55-58 (1955). 


IV. MEASURED BY THE APPROPRIATE STANDARD -- RESPONSIBLE 
OPINION WITHIN THE PROFESSION -- EXPOSURE TO THE 
ENVIRONMENT IN JOHN HOWARD IS NOT SUFFICIENT 
TREATMENT FOR APPELLANT. 

Dr. Economon and other St. Elizabeths doctors 
have testified that they rely on the "therapeutic environ- 
ment" (Tr. 20) or the "therapeutic community" (Tr. 21) as 
a mode of treatment for mental illness. As noted above, 
pp.-25-26 , the courts' responsibility is not to determine 
whether environmental therapy is better than other therapies, 
but only to measure the Hospital's practices against the 
tenets of the school they profess to follow, if the school 
is a respectable one. In this case, their responsibilities 
are to determine (a) whether a substantial body of re 
sional opinion regards environmental influence as a 
sufficient mode of therapy for the particular datteat, 
and (b) whether the environment in John Howard is of the 


*/ 
kind considered therapeutic within the profession. 


%*7 It is true that there is a substantial body of 
respectable thought within the profession that regards 
environmental therapy as useless for the treatment of 
psychosis. On the one hand, it is argued that a meaningful 
"cure" of mental illness necessitates an understanding and 
working through of intra-personal psychodynamics. See 


(Footnote continued next page) 


The court should outline the standards governing 
these questions and remand the case for further inquiry 
in the District Court. 
A. Proponents of Environmental Influence Make 


Very Limited Claims as Regards Therapeutic 
Efficacy. 


Environmental therapy is generally regarded by 


its partisans as a supplement to and context for individualized, 
specific therapies programmed and planned for the particular 
needs of the patient. 

Dr. Maxwell Jones, a pioneer in environmental 


therapy, lays claim only to a system of "carefully planned 


*/ (Continued from previous page) 


Ibid; see also 
Morrice, "The Ward as Group," 37 Brit. J. 


Med. Psychology, 


On the other Side, there are psychiatrists who think 

‘ that regressed psychotics are simply indifferent to their 

environment. See "Bedlam for City Mental Patients," N. y, 

Times, Aug. 29, 1966, p. 22, cols. 4-5. In earlier times 

this opinion was accepted; the mentally ill were 
finition, insensitive to their 


environment. Vail, Dehumanization and the Institutional 
Career, 139-40 (1966). 


The court need not and ought not pass on these conten- 
tions, since the doctrine has substantial Support within 
the profession. 


patient management, which will enhance the effectiveness 
of any of the more specific treatment methods." He 

states only tentatively that "it may be that by mobilizing 
the social forces in the environment a new dimension in 


treatment may emerge . .. ." Jones, Social Psychiatry 72 


Denber, in describing the results of his efforts 
to establish a therapeutic sie teceniant: does not claim 
therapeutic efficacy for the environment. He states: 

“The ward has become a better place for the patients ‘to 
live in, and the staff devotes all its energies to therapy." 


Denber, "A Therapeutic Community: Analysis of its Operation 


After Two Years," in Therapeutic Community, 75. Further, 


he cautions: 


“While social factors are important in psycho- 
pathology, they cannot be singled out as the 
determining factors. Adequate treatment in 


*/ The important experiment in environmental therapy 
described by Wilmer was conducted on an admission ward 
with patients awaiting transfer to wards where intensive 
therapy would be given. Wilmer states that "no pretense 
to enduring cures is of course entertained." He claims 
only that the therapeutic environment “exerted a powerful 
force in modifying symptoms, as well as in controlling 
behavior. . . ." Wilmer, Social Psychiatry in Action 18 
(1958). 


The court should outline the standards governing 
these questions and remand the case for further inquiry 
in the District Court. 


A. Proponents of Environmental Influence Make 
Very Limited Claims as Regards Therapeutic 


Efficacy. 


Environmental therapy is generally regarded by 
its partisans as a supplement to and context for individualized, 
specific therapies programmed and planned for the particular 
needs of the patient. 

Dr. Maxwell Jones, a pioneer in environmental 


therapy, lays claim only to a system of "carefully planned 


*/ (Continued from previous page) 


Edelson, Ego Psychology, Group Dynamics, and the Therapeutic 
Community 7 (1959). In this view, real treatment must do 
more than restore a patient so that he can function in the 
outside world as an emotional cripple. Ibid; see also 
Morrice, "The Ward as a Therapeutic Group," 37 Brit. J. 

Med. Psychology, 157, 163-64 (1964). 


On the other side, there are psychiatrists who think 
that regressed psychotics are simply indifferent to their 
environment. See "Bedlam for City Mental Patients," N. Y. 
Times, Aug. 29, 1966, p. 22, cols. 4-5. In earlier times 
this opinion was generally accepted; the mentally ill were 
thought to be, almost by definition, insensitive to their 
environment. Vail, Dehumanization and the Institutional 
Career, 139-40 (1966). 


The court need not and ought not pass on these conten- 
tions, since the doctrine has substantial support within 
the profession. 


patient management, which will enhance the effectiveness 


of any of the more specific treatment methods." He 


states only tentatively that "it may be that by mobilizing 


the social forces in the environment a new dimension in 


treatment may emerge... ." Jones, Social Psychiatry 72 


Denber, in describing the results of his efforts 
to establish a therapeutic environment, does not claim 
therapeutic efficacy for the environment. He states: 

"The ward has become a better place for the cutlets: te 
live in, and the staff devotes all its energies to therapy." 


Denber, "A Therapeutic Community: Analysis of its Operation 


After Two Years," in Therapeutic Community, 75. Further, 
he cautions: 


"While social factors are important in psycho- 
pathology, they cannot be singled out as the 
determining factors. Adequate treatment in 


*/ The important experiment in environmental therapy 
described by Wilmer was conducted on an admission ward 
with patients awaiting transfer to wards where intensive 
therapy would be given. Wilmer states that "no pretense 
to enduring cures is of course entertained." He claims 
only that the therapeutic environment "exerted a powerful 
force in modifying symptoms, as well as in controlling 
behavior. . . .'' Wilmer, Social Psychiatry in Action 18 
(1958). 


present day psychiatry must integrate all 

therapies available without particular or 

unique emphasis on any one." Ibid. */ 

The therapeutic environment approach presupposes 
that all techniques will be utilized and integrated in the 
care of the particular patient. Schwartz, "What is a 
Therapeutic Milieu?" in Patient, 141; Action for Mental 
Health 33. Dr. Bernard Craven; who introduced the 
therapeutic environment concept to John Howard (then 
called Howard Hall), summarized the proper functioning 
of the technique: "mobilization of all the readily 
available facilities for treatment" and "their administra- 
tive integration into a multiphasic whole. . . ." Cruvant, 
"Maximum Security and the Therapeutic Milieu," Mental 
Hospitals, June, 1952, p. 7. All therapeutic techniques 


are not now used in John Howard. In particular, psycho- 


therapy -- group or individual -- is unavailable to Appellant. 


And the available programs, such as occupational therapy, 


*/ Denber's therapeutic efforts utilized "all chemical, 
physiological and psychological techniques available." 
Id. at 59. See also Morrice, "The Ward as a Therapeutic 


Group," 37 Brit. J. Med. Psychology 157 (1964). 


are not integrated into a planned, unified program tailored 


to the patient's individual needs. 


It appears that the advocates of the healthy 
environment in the mental hospital do not regard it as a 
substitute for attention to each patient's particular 
mental illness. This fact casts considerable doubt on 
Dr. Economon's assertion that exposure to the John Howard 
environment is sufficient and efficacious treatment for 


Appellant. The matter should be fully explored on remand. 


a Sees 


It Appears from the Record Below that the 
Environment of John Howard is at Odds with 
the Therapeutic Environment Prescribed in 


Current Psychiatric Literature. 


Dr. Economon stated below that Appellant is 
receiving "environmental therapy" and that he is a mem- 
ber of a "therapeutic community." There is a good deal 
in the recent psychiatric literature about “environmental 


therapy," “administrative psychiatry," "therapeutic com- 


munity,‘' and “milieu therapy."' The practices vary some- 


what, as do the labels, but there are several core simi- 
larities among the several doctrines: staff efforts to 

turn daily group living into active learning experiences; 
a blurring of staff role definitions with an overlapping 


of functions; freeing of channels of communication; strong 
*/ 
emphasis on self-responsibility of patients. A compa- 


rison of these common elements with the elements of the 


environment in John Howard revealed by the testimony of 


a ee ne ee 
*/ See Greenblatt, et al., From Custodial to Therapeutic 
Patient Care in Mental Hospitals (1955); Edelson, Ego Psy- 
chology, Group Dynamics, and the Therapeutic Milieu, 8, 17 
(1964); Maxwell Jones, Social Psychiatry (1962); Schwartz, 
“what is a Therapeutic Milieu?" in Patient, 130; Gilbert & 
Levinson, "'Custodialism' and ‘Humanism’ in Mental Hospital 
Structure and in Staff Ideology,’ in Patient, 20, 22. 
[footnote continued] 
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St. Elizabeths' experts suggests that John Howard has, 


in terms of treatment offered, more in common with tra- 
ditional custodial institutions than with the "therapeu- 
tic community," although it has clothed itself in the 
newer and more fashionable terminology. If the right to 
treatment is not to be a hollow shell, the courts must 
look behind the "therapeutic environment" Label and 
compare the substance of the John Howard program ret 
the therapeutic environment advocated within the 
profession. 

This does not mean that the court has to Ghogse 
among competing therapeutic theories or review the day- 


to-day operations of the mental hospital. There 


[footnote continued from preceding page] 


These core concepts are reflected in the numer- 
ous descriptions of efforts to establish therapeutic en- 
vironments. See, e.g., Denber, Therapeutic Community, 57 
(1955); Fleck, "Residential Treatment of Young Schizo- 
phrenics," 26 Connecticut Medicine, 369 (1962); Woodbury, 
"Milieux, Symptoms, and Schizophrenia: The Seven-Year 
History and Evolution of a Psychiatric Ward," Psychiatric 
Research Report 19 (American Psychiatric Ass'n), 20 (1964) ; 
Morrice, "The Ward as a Therapeutic Group," 37 Brit. J. Med. 
Psychology, 157 (1964); Wilmer, Social Psychiatry in Action, 
8-21 (1958). 


The picture of the therapeutic environment out- 
lined in the following pages is a composite of these seve- 
ral sources, as well as the specific works cited. 
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is at the present time a broad area of consensus as to 
the characteristics of a therapeutic environment among 
those who profess confidence in environment as a thera- 
peutic device. The enyheounent in John Howard appears 
to differ markedly from the environment generally pre- 
scribed as therapeutic. The disparities between prac- 
tices in John Howard and the practices prescribed by 
the environmental therapists reflect differences in 
basic orientation. While it is true that past descrip- 
tions of the therapeutic resources in John Howard have 


lacked precision and detail, the testimony already given 


raises substantial questions as to the suitability of 


the John Howard environment as a sufficient mode of 
*/ 
treatment for Appellant's mental illness. 
A review of the psychiatric literature reveals 


the following disparities in orientation and practice: 


1. Creation of Learning Experiences v. 
Passivity of Staff. 


The 'theory of the therapeutic environment pre- 
supposes an environment of continuous interaction of 
patients with each other and with staff. The therapy 
%/ The transcripts in Rouse, Solomon, and Jones have been 


referred to in an effort to clarify the practices and 
theory of the St. Elizabeths staff. 


S576 


grows out of the ordinary occurrences and frictions of 


life within a large and heterogeneous group. It is the 
turning of these common occurrences into significant | 
learning experiences for the patient by the skillful 
intervention of trained staff that characterizes environ- 
mental therapy. Maxwell Jones, "Therapeutic Community 
Practice," (mimeo) Paper read at the anata Psychiatric 
Ass'n Annual Meeting, May 1965, pp. re 
Dr. Economon stressed that psychiatrists and 
psychiatrically trained personnel were present in John 
Howard. (Tr. 20). Their presence alone hardly makes the 
environment therapeutic. What were their cela ona pa 
with Appellant? Dr. Economon also stated that Appellant 
was free to seek help (Tr. 24). But the essence of en- 
vironmental therapy is that the staff must be alert £0 
make appropriate interventions and bring help to the 


patients. The passive view of staff's function -- a 

*/ Jones, Social Psychiatry, | Psychiatry, 67 (1962). For example, a 
fist fight between patients would not be regarded as a 
cause for censure. Rather than locking up the miscreants 
in seclusion rooms, a meeting of staff and patients might 


be held to discuss the causes of the outburst. Staff 
personnel would guide the discussion. 


SSB io 


resource “available to" the patients -- is inconsistent 
with this approach to treatment. 

In the prescribed environment, there is an 
attempt to make life in the institution like life on the 
outside, but with a closer examination of the reasons 
for action, especially inappropriate action. Jones, 
Social Psychiatry, 68 (1962); Morrice, "The Ward as a 
Therapeutic Group," 37 Brit. J. Med. Psychology, 157, 
164 (1964). The examination is a joint venture, involv- 
ing the patients, the subprofessional staff, and the 
professionals. Dr. Economon has not suggested that such 
an effort has been made with Appellant. 

Significantly, this therapeutic technique does 
not rely on the "environment" itself to bring about 
recovery. True, acceptable physical surroundings are 


generally regarded as desirable, in that they go to 


establish that the hospital does not regard the patient 


with contempt, thus helping to re-establish the patient's 
self-esteem, after the trauma of involuntary commitment. 
Denber, Therapeutic Community, 62-63; Cruvant, "Maximum 
Security and the Therapeutic Milieu," Mental Hospitals, 
June, 1952, p. 6; Schwartz, "What is a Therapeutic Milieu?" 


in Patient, 130, 141. But drapes on the windows, fresh 
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paint, and comfortable chairs cannot be expected to cure 


psychosis. Similarly, dances, shows, and baseball games 
*/ i 
are not therapeutic in themselves. Only if the physi- 


cians and other staff actively participate and intervene 


in the inter-personal relationships arising out of these 
** 


activities do significant benefits arise. 


es a ee ee eee nn 

*/ In the Solomon transcript, Dr. Platkin noted that 
dances, picnics, and shows were held, but that he often 

did not attend. He pointed out that such occasions are 

"not done for my edification but for theirs {the patients]." 
(Solomon, Tr. 155). Apparently, the psychiatrists at St. 
Elizabeths do not see any need for their participation in 
the patients' activities. 


**/ Of course, humane reform of any kind is always to be 
welcomed. Clearly, the present concern with the environ- 
ment of the mental hospital is part of the long history, 
cyclically recurring, of concern for the humane treatment 
of the mentally ill. Brill, "Historical Background of the 
Therapeutic Community," in Denber, ed., Therapeutic Com- 
munity, 3, 5-11. Periods of awakened guilt, active con- 
cern and reform are followed by periods of back-sliding. 
(A comparable cycle can occur in the relationship of staff 
to patients. See Post, et al., "Cyclic Staff Responses to 
Chronic Schizophrenic Patients," Perspectives in Psychia- 
tric Care,, v. II, No. 3 (1964)). All such reforms are 

to be welcomed. There is some evidence that a residue, 

in the form of improved conditions, is left when the tide 
of reforming zeal has ebbed. But there is no necessary 
connection between the amelioration of the living condi- 
tions of the mentally ill in institutions and effective 
treatment. The fact that an environment "is designed to 
make the individual comfortable" (Solomon, Tr. 156 (Dr. 
Platkin)) bears no necessary relation to the question of 
whether it is likely to cure him of schizophrenia. 
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Environmental therapy is in some ways a mis- 
leading name. It is not the environment itsel£ which is 
therapeutic. Rather, good environment provides the set- 
ting in which skilled staff, with the active direction 
of the psychiatrist, channels the ordinary events of 
group living into experiences which re-educate the pa- 
tients in maintaining satisfactory inter-personal rela- 
tionships. The "environment," in the sense of physical 
surroundings and daily events, bears the same relation- 
ship to this socially oriented treatment that the couch 
and dreams bear to psychoanalysis -- it is where therapy 
happens and what therapy is about. 


The doctors at St. Elizabeths, in describing their 


therapeutic environment, do not speak of an active inter- 


action of staff and patients. The therapeutic facili- 
ties are there if the patient chooses to use them, In 

Dr. Economon's words, Appellant "knows just as well as I 
do what is available to him." (Tr. 24). The passivity 
of the staff is further reflected in Dr. Economon's state- 


ment that "basically, it is up to Mr. May." (Tr. 25). 


Pe ie 


It has been “up to Mr. May" for the five years 


he has been at St. Elizabeths. The hospital records 


reflect that he has been an eager and enthusiastic par- 


ticipant in the programs offered by the Hospital and 
that he has always been regarded by the psychiatrists as 
well-motivated. See pp. 5-7, supra. 

Dr. Economon's assertion that treatment is up 
to Appellant is inconsistent with the therapeutic aipeoeet 
of the advocates of environmental therapy. If the environ- 
ment of St. Elizabeths was ever therapeutic for Appéllant, 
it should now be plain that mere exposure to this salu- 


brious atmosphere is no longer adequate treatment. 


2. Blurring of Role Definitions v. 
Hierarchical Structure, 


A common characteristic of the therapeutic 
environment as described in the psychiatric literature 


is the blurring of role definitions. The chain of com- 


mand running from the Superintendent to the doctors, to 


the charge nurse, to the nurses, to the aides, to the 
*/ 
patients is interrupted. The doctor relinquishes his 


*/ Roberts, in Denber, ed., Therapeutic Community, 77-78 
(1960); Schwartz, "What is a Therapeutic Milieu?" in 
Patient, 130, 132. 


authoritarian role on the ward and invites the patient 
to participate in the i saa of the ward and 

the therapeutic sonegits It becomes appropriate for 
all members of the hospital community to engage in an 


ongoing analysis of the behavior of all persons on the 


ward, Patients, in particular, are urged to participate 


actively, with staff guidance, in the treatment of them- 


selves and their fellow patients. The "caste" separation 
ke / 
between staff and patients is broken down. 


The testimony of St. Elizabeths' staff does 
not suggest that such an effort to share the primary 
therapeutic responsibilities among all levels of the 
hospital community or to break down the caste distinction 


between patients and staff had been made. 


%7 Jones, Social Psychiatry 67 (1962). 


Robert W. Hyde, in a preface to a manual he had pre- 
pared for the orientation of attendants, noted its probable 
relevance for doctors and nurses as well, since "the demands 
placed upon all who work with the mentally ill are so 


similar." Hyde, Experiencing the Patient's Day, iii (1955). 


*k/ See Cumming & Cumming, "Social Equilibrium and Social 
Change in the Large Mental Hospital," in Patient, 50. Many 
institutions are, for obvious reasons, highly resistant 

to reform of this type. 


a. Staff Training 

A corollary of the reliance on sub-psychiatric 
staff to help the patients understand the problems 
existing in the ward is an effort to develop in sub-. 
professional staff some psychiatric sophistication and 
a certain amount of insight into their own mental 
processes. This can often be a time-consuming project 
in itself, but it sy pac a as one that is too 
important to aha 


A description of the training of sub-professional 


staff, which is essential to the operation of an effective 


therapeutic environment, is missing from the St. Elizabeths 
doctors' descriptions of their environmental method, Are 
there training and orientation sessions for sub-professional 
staff in order to familiarize them with psychiatric concepts? 
Are there regularly scheduled staff meetings to discuss and 
interpret problems that the staff has in administering the 
wards? 


*/ Post, et al., "Cyclic Staff Responses to Chronic 
Schizophrenic Patients,"' Perspectives in Psychiatric Care, 
v. II, No. 3 (1964); Jones, Social Psychiatry 69. See also 
Bernard H. Hall, Psychiatric Aide Education (1952). 


b. The Ward Meeting 


To facilitate the sharing of therapeutic 
responsibilities among the various levels within the 
hospital community, ease of communication is at a 


premium. The ward meeting is one device, 2 keystone of 


the therapeutic technique, which is used to free the 


flow of communication, at the same time serving as an 
opportunity for intensive social interaction among 

* 
patients and staff at all ee Such meetings are 
normally held daily and chaired by the ward psychiatrist. 
The psychiatrist guides the discussion of ward problems 
and the patients' emotional problems, eliciting patient 
and staff suggestions as to appropriate resolutions. 
The ward meetings are followed by staff meetings at 
which the material emerging at the ward meeting is 
discussed and analyzed. The meeting is the setting in 
which treatment takes place; and the discussions in the 


meeting are turned, by the interaction of staff and 


patients, into therapeutic experiences. 


*7 «Jones, Social Psychiatry, Stry, 55, 71 (1962); Morrice, 
Mrhe Ward as a Therapeutic Group, " 37 Brit. J. Med. 


Psychology 157 (1964). 


The ward meetings on which such heavy vettanke 
is placed by the advocates of the therapeutic community 
are palely reflected in the weekly ward meetings held 
on most wards in John Howard Segison: Dr. Platkin has 
testified that "each ward has its own little form of 
self-government," which deals with "the little arguments 
and squabbles" arising on the ward. (Solomon, Tr. 152). 

Ward meetings in themselves are not necessarily 
therapeutic. Are they regularly attended and utilized 
for patients' benefit by the psychiatric staff? For 
all that appears in the testimony of St. Elizabeths' 


staff, the John Howard ward meeting might well be, from 


the perspective of the therapeutic community, a lost 


opportunity for treatment. 


3. Patient Autonomy v. A Controlled Environment. 


It has been observed that the notion of al 
therapeutic community within a mental hospital leads 
to this paradox: 


"|. the restrictions, manipulation, and 
enforced dependence of the hospital seem | 
incongruent with the goals of the therapeutic 
community: the achievement by patients of 
freedom, spontaneity, and autonomy," Edelson, 


Ego Psychology, Group Dynamics and the 
Therapeutic Community, p.- 7 (1964), citing 
Stanton, "Milieu Therapy and the Development 
of Insight," 24 Psychiatry (Supp. to No. 2); 
19-29 (1961). 
Recognizing this internal tension, the proponents of 
the therapeutic comminity seek to maximize the autonomy 


of the patient and minimize the external pressures 


imposed by the hospital. For example, locked wards are 


often regarded as inconsistent with a therapeutic environ- 
*/ 


ment. The wards are intended to be similar, insofar 


as possible, to the world outside. While the staff 
is constantly intervening in the patient's activity for 
therapeutic purposes, intervention is intended to 
be unobtrusive. The patient is made, at the least, a 
partner in decisions which affect him. 

In contrast, Drs. Economon and Platkin rely 
on the therapeutic efficacy of a controlled, structured 


environment. (Rouse, Tr. 36-37; Solomon, Tr. 151). 


*/ Denber, Therapeutic Community 72. The unlocked door 
has been called the "greatest therapeutic development of 
the present generation." Action for Mental Health, 48. 

And the therapeutic environment is often linked with the 
"open hospital" movement. See Vail, Dehumanization and 

the Institutional Career, 140. 


While there is no doubt that a highly structured environ- 
ment, with order maintained by traditional forms of 
discipline, makes it easier for the staff to run ordérly 
wards and is appropriate therapy in some cases, the 
literature of the therapeutic environment looks the - 
other way -- toward responsibility of the patient for 
himself, internal rather than external controls, and a 


—*/ 


hospital environment which is like the world outside. 


There is nothing in the record to indicate that the 


*/ Wilmer, Social Psychiatry in Action, 19-21, 41-45 
(1958); and see generally authorities cited in footnote 
> supra. 


Counsel has found no support in the literature for 
the proposition that a highly structured environment is 
appropriate for the treatment of all patients at all 
times. There is no suggestion in the hospital records 
that Appellant was placed in John Howard because its 
environment was particuarly good for him. See Schwartz, 
"What is a Therapeutic Milieu?" in Patient, 130, 142. 


It is true that some wards in John Howard are more 
structured than others. But the differentiation seems 
to relate more to disciplinary considerations than to 
therapy. See Goffman, Asylums, 361. Even the patients 
in the "freest’! wards are constantly made aware that 
basic decisions affecting their courses of action are 
not in their hands. Decisions relating to shifts of 
patients between wards are imposed from above in an 
authoritarian manner. , 


environment of John Howard, which differs so sharply 
from the environment prescribed by the advocates of 
environmental therapy, is appropriate treatment for 
Appellant. 

The efforts to give patients in John Howard 
responsibility for themselves comparable to the 
responsibility of life on the outside appear from the 
record to be sporadic and superficial. It appears 
that the autonomy of the individual patient is sacrificed 


to the rigidity of the Hospital's hierarchical structure 


and the perceived need of staff to keep the hospital 
*/ 


environment orderly and predictable. 


%/ The similarity between the mental hospital run on thera- 
peutic environment principles and the moder prison has 
frequently been noted. Levinson & Gallagher, Patienthood 

in the Mental Hospital, 23-33; Goffman, Asylums (1961); 
Jones, Social Psychiatry, intro. xviii (1962). Cf. In re 


—_——_—— 


Maddox, 351 Mich. 358, 88 N.W. 2a 470 (1957). At some 
point, the identity of therapeutic activities in the two 
classes of institutions might require rethinking of our 
traditional attitudes toward confinement in each. See 

the descriptions of the psychotherapeutic and rehabili- 
tative resources of District of Columbia penal institutions: 
The Youth Center Story, 5-7; District of Columbia, Department 
of Corrections - 1966. 


= 60 


THE UNREBUTTED TESTIMONY OF APPELLANT THAT THE 
HOSPITAL SCREENED AND DELAYED UNNECESSARILY HIS 
PETITIONS AND MOTIONS TO BE FILED WITH THe COURTS 
STATES A GROUND FOR THE ISSUANCE OF A WRIT OF 
MANDAMUS . 


ee 


Appellant clearly set forth in his Petition for 
a Writ of Mandamus an allegation that the Hospital vequived 
that he send all papers which he wanted filed with the courts 
to the staff to be examined and approved before being 
notarized; and that the filing of such papers was unnecessarily 
delayed. 

For whatever, reason, ehe Hospital made no response 
to these allegations in its return. Under Rule 8 of the 
Federal Rules of Civil Procedure, which is applicable to such 


proceedings, the failure to deny in a pleading to which a 


response is required constitutes an admission. Thus the 


Hospital admitted in its pleadings that it screened and delayed 
Appellant's papers. 
At the hearing, Appellant testified, consistent 
with the allegations of his petition, that his petitions 
had been screened and delayed. The government put on 
*7 It appears that the return was a form used by the 


Hospital for responding to habeas corpus petitions. It 
was wholly unresponsive to Appellant's petition. 


no testimony going to this question; and the judge made 
no specific findings iy ei to the screening or delyaing 
of Appellant's ees 

The allegations raised by Appellant go to an 
extremely important right -- the right of a person confined 
to have free access to the courts. This Court has been 
particularly solicitous of this right where mental patients 
are involved. See Stewart v. Overholser, 87 U.S. App. D.C. 
402, 186 F.2d 339 (1950). 

The allegations of Appellant are too serious to 
be shunted aside. It is essential that the matter be 
remanded to the District Court for exploration of the 
question of whether Hospital practices, intentionally or 
inadvertently, infringe on Appellant's right to have free, 


rapid, and unimpaired access to the courts. 


ee eee een ee 

*/ The judge did state that the procedures of the hospital 
covering the notarization of documents were within the 
discretion of the Hospital authorities (Tr. 26). But this 

is hardly responsive to the substantial issue, of constitutional 
importance, which the Appellant has raised. 


CONCLUSION 


For the reasons set forth above, Appellant 
respectfully submits that the decision below should 


be reversed. 
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